OFFICE OF THE ATTORNEY GENERAL OF‘ITEXAS
AUSTIN

SenALd C, MANN
AvronntY Gahunal.

Honeradble 0( P, lLookhart, Chairman
Boaerd of Insurence Comulssioners
Austin, Texas .

Dear Sirs Oplaion No. O=-4051
Ret CQertificate de2oribed should rot
be eonsidered as liability of
fraternal benafit soclety affect-
1n§ its solvency unless =nd until
a fina) Jjudgment is rendered on
same,

Your request for opinion hes bdoen received and csre-
fully considered dy this departzment. #e quote from your re-
quest as followsi '

“"Texas Fraternal Spoiety, of Dallas, Texss,
(fornerly Texas Legal heserve Funeral Soclety)
is a fraternal benefit society, incorporated
and opersting, purrortedly, t.m&or the provisions
of Chapter 8, Title 78, of our Kevised Civil
Statutes. It has operated under & Certificete
of Authority from this Department whioh has now
ex;ired, however, and it is ocatinuing to operate
under the holdover nrovision of the statutes
until a Renewsl Certificate is either issued or
specifically denied,

"Among other reasons, the Renewal Certifiocate
i1s being wikhheld becauses its rscords disclose
that at s~me time in the past there was -urcorted-
ly issusd by the Society to one E, J, OtXeeffe a
Certifioats whoereby the Society pur:ortedly obli-
geted itself to pay to O'XKeeffe the sum of $4,167
on a future date, ths Certificate being, as we
are informed, filled into the form of certificate
of which we are furnishing you s ¢opy herewith,

*If this obligation 1s to be cherged as &
ilability of the Joelety, in examinlng end audit-



- determination would have to de
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ing its arfalirs for the ose of determin-

ing whether or not it is solvent, then our
that it ¢ ia-

solvent] dut sush determinstion would not de

required if the Certificate is not properly

a liadility of the Scoiety in the eircun-

stances herein outlined,

*The attorney representing the Soclety,
in order to odviate such odjection, has sub-
mitted to us arfidavit of J, M. Hopkins, the
new President of the Scolety, to the effect
that the Soclety 'is not indedted to X, J.
O'Xeeffe, foramer President of such Soolety
e ¢« o fOr bask salaries or on any other sc-
ocount,' He has submitted toc us also an in-
dennity eagreement signed and asknowledged
Jointly in ltntutorg fora dy 7. M. Bopkins
and his wife (who, he states to us, are
amply solvent and able finanofally to back
up the agreenzent) to indexaify and save the
Socliety hamless from loss by reason of suoh
Certiricate,

"fhe attorney also states to us verbally
the following faots whiech, for the purrose of
this opiaion, you may assume to be trus,

*That the Certifiocete is in the form
herete attashad,

*"That suesh Oertificate was issued by
Mr, 2. J¢ 0'Keaffe to himself, purport-
ing to sot as President and while he was
asctually Presilent of the Socisty, dut
contrary to the recital on its face “with-
out any resoluticn of the Board of ﬁireo-
tors or other proper authorization to him
80 t0 40 having bd2en granted in accordance
with the provisions of the charter and
by=laws of the Soolety.

"That, sontrary to the reocital in the
Certificate, O'Xeeffe never advaneed any
eash or ita equivalent to the Soclety and
that the Soclety was not indedbted to
C'Feeffe in any sum Or on any acoount
when such Certificate was issued,
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"The attorney urges upon us his views
that the Certifisate should nct be set up as
a liability of the Socelety for purposes of
deternining its solveasy, val non, for the
following reasons.

"That it weas fssuad without eonsiders-
tion,

“That it was issued without suthority
of the governing body deing ziven and
svidenced in ssocordance with the charter

and dy-laws,
. "that, even taking the Certificate at
tato.vtiun. and ¢ all of itas reci-

tals {(whieh, he says, are sontrary to
fact) as bolns tru..d{ot the Certificats
on its faee purportedly xay becons pay-
able onli out of the 'surplus fundsg of
that Boclety as same sre oreated for

the fnrnnnt of premiums due by the Scolety
on riaks reinsured by it, and after the
establishment and majntasnanee of 21l legel
reserves on polieies of irsureance iasued
by and through it, and the payment of its
oosts of oz:ratiou‘; and that, therefors,
it ceannot any sevent become an oblige-
tion or fixed llablility of the 8oclety

or become 4ues and payadble unless and until
the Socliety becomes amply solvent and re~
mains solvent with all operating experses,
reinsurance premiums, apd legal reserves
necessary for 1t to meet its ;ollioy obli-
gations, ete., are fully provided for and
uatil, over and above all of suech items,
it ahall have acoumulated & gufficlent
surplus out of whieh to pay the face value
of the Certificate, '

*As yet no sult bas been brought, or demand
for payment made, upon the Certifisatei but
Mr, 0'Kesffe ltiil holds it and -Tesumabdbly
treats it as a hinding obligation and intaads
to demand payment and probably sue later on..
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'Anlunlng the avove fasts %o be estad.
lished, plesss give us ywur opinion as %o
whether gy the provinlons of T4%le 78, “hap-
ter B atoresaléd and other applicadle: 1n
and ia the :bov-l§1rounltnunot this itam is
to be treated by this Board as a liadility of
the Jcclety for the purpose of determining -
{ts solvensy.”

It is appa-ant from your letter thot the fraternal
bensfit soeiat{ gorounsly sontests the validity of the above
dasoribed certifioate and has strong defeonses thureto, e
heve serious doudbts as to tke suthcrity of the acolety to
issue such eertificate and sariously doudbt thet & Juignent
oould de recovered sgainst the society undsy the faots stated
but it 1s oot neces ia shis opinlon to pass oz those
questions and we &o not pass on same.

I% As our opinion, under tho facts stated, that
unlesas and until 2 final judg=ent of a court of enmpatcnt
Jurisdiction is rendered on seid sertifiocats, ycu should nct
sonsider scid certificate am & liablilityr of the socliety &f-
fecting L{ts sclvensy.

Vary truly yours
TTORI®Y G'F'"FRAL O TEXAS
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